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Arising out of Order-in-Original No. ZR2405220352541 DT. 25.05.2022 &
ZR2405220385730 DT. 27.05.2022 issued by The Assistant Commissioner, CGST,
Division-IV, Ahmedabad South

374teaaafar vi uar Name & Address of the Appellant / Respondent
A ellant Respondent

The Assistant Commissioner, M/s. Kohinoor Creations Private Limited,
CGST, Division-IV, Ahmedabad South Survey No. 338, Opp. Star Daying Factory,

Near Chhipa Kuva, Danilimda,
Ahmedabad-380028

(A)
<r 3ner(3rd) anf@la al{ anf fr+ffa ah i 30gm uf@rat /
,1f@7aUT hr 3r4ta zrzr a rnar &I
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

(i)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

ii

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(Bl Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-OS on line.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGTAct, 2017 after paying
(i) Full amount of Tax. Interest, Fine. Fee and Penalty arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in
relation to which the appeal has been filed.

3a 3r414tr qf@rat at 3r4ta a1fa a a iifa amua, faaa3it a4taaa uanif h
fag, 3r4tar2ff fqanaftr daurzzwww.cbic.gov.in at ea aaa ?&l

For elaborate detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.

(i)
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division IV, Ahmedabad

South(hereinafter referred to as the 'Appellant/Department) has filed the

following appeals offline in terms of Advisory No.9/2020 dated 24-9-2020 issued

by the Additional Director General (Systems), Bengaluru against following Orders

(hereinafter referred to as the Impugned Orders) passed by the Assistant

Commissioner, CGST, Division IV, Ahmedabad South (hereinafter referred to as

the Adjudicating Authority) sanctioning refunds to M/s. Kohinoor Creations

Pvt. Ltd., Survey No. 338, Opp. Star Daying Factory, Near Chhipa Kuva,

Danilimda, Ahmedabad - 380 028 (hereinafter referred to as the 'Respondent').

Appeal No. & Date Review Order No. & Date RFD-06 Order No. & Date
('impugned orders')GAPPL/ADC/GSTD/402/2022- 48/2022-23 Dated 16.11.2022 ZR2405220352541 DatedAPPEAL Dated 22.11.2022
25.05.2022GAPPL/ADC/GSTD/401/2022 49/2022-23 Dated 21.11.2022 ZP2405220385730 DatedAPPEAL Dated 22.11.2022
27.05.2022

2. Briefly stated the fact of the case is that the Respondent registered

under GSTN No.24AAECK5057G1ZN has filed following refund claims for refund
of ITC accumulated due to Inverted Tax Structure.

Sr. No. Period Amount of Refund claims1 May 2021 Rs.10,45,063/2 November 2020 to_January 2021 Rs.20,99, 743/-

After verification, the Adjudicating Authority found claims in order and accordingly

has sanctioned refunds to the Respondent. However, during review of said refund
claims it was observed by the department/appellant that 

- There is no inverted tax structure in the refund claims fled by the claimant in

accordance with the Rule 89(5) ofthe CGST Rules, 2017 read with Section 54(3)
ofthe CGST Act, 2017.

In respect of refund claim of May'21 it was noticed that as per Statement

IA [rule 89(2)(h)J filed by claimant, both inward supplies and outward supplies

made by the claimant attract the same rate oftax i.e. 5% duty rate only.

- In respect of refund claim ofNov'20 to Jan'21 it was noticed that claimant

has included credit of input services in the inward supplies. Further, as per

Statement IA [rule 89(2)(h)j attached with refund claim, there were details of

6205 inward supply invoices, out of which 18 invoices pertains to other than
5% (duty rate). The claim amount is Rs.20,99,743/- and inverted higher tax

amount is Rs.23, 609/- only; which is miniscule amount compared

refund claim. It is also noticed from GSTR 1, that there is 1

1
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invoice other than 5%(duty rate), the details of outward supply invoice is as
under:

GSTIN/ UIN of Invoice Details Rate Taxable JOST
Recipient (%) Value

No. Date Value
27AAECE2200MlZV so10933/2021 31.12.20 30751 . 0.1 30720 31

- The Adjudicating Authority has erred in passing the refund orders, as there is

no inverted tax structure in the refund claims fled by the claimant in

accordance with the Rule 89(5) ofthe CGST Rules, 2017 read with Section 54(3)
ofthe CGST Act, 2017.

In view of above the appellant/department has filed the present two3.

appeals on following grounds:

- As per Section 54(3) of the CGST Act, 2017, refund of accumulated ITC will be

granted where the credit accumulation has taken place on account of inverted

duty structure. This would include even those cases where supply has been

made to merchant exporters under Notification No. 40/2017-Central Tax (Rate)

dated 23.10.17 on Notification No. 41/20 l 7Integrated Tax (Rate) dated

. 23.10.17 or both. However, the Government also has the power to notify

supplies where refund of ITC will not be admissible even if such credit

accumulation is on account of an inverted duty structure. In exercise of the

powers conferred by this section, the government has issued Notification No.

15/2017 - Central Tax (Rate) dated 28.06.2017 wherein it has been notified

that refund ofunutilzed input tax credit shall not be allowed under sub-section

(3) of Section 54 of the said CGST Act, 2017, in case of supply of services

specified in sub-item (b) of item 5 of Schedule II of the CGST Act, 2017. The

supplies specified under item 5(b) ofSchedule II are construction services.

Further, Rule 89(2) (h) ofthe CGST Rules, 2017 stipulate that refund claim on

account ofaccumulated ITC (where such accumulation is on account of inverted

duty structure) has to be accompanied by a statement containing the number
and date of invoices received and issued during a tax period . Rule 89(3) of the

CGST Rules, 2017 also provide that where the application relates to refund of

input tax credit, the electronic credit ledger shall be debited by the applicant in
an amount equal to the refund so claimed.

- Para 53 of Circular No. 125/44/2109 - GST dated 18.11.2019 reproduced as
under:

o Sub-section (3) ofsection 54 of the. CGST Act provides that refund of any

unutilized ITC may he claimed where the credit has accumulated on

rate oftax on inputs being higher than the rate oftax on output

ther than nil rated or fully exempt supplies). Further, sub

) of section 2 of the CGST Act defines inputs as any goods

capital goods used or intended to be used by a supplier in the
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course or furtherance of business. Thus, inputs do not include

services or capital goods. Therefore, clearly, the intent of the law

is not to allow refund of tax paid on input services. or capital

goods as part of refund of unutilized input tax credit. It is clarified that
both the law and the related rules clearly prevent the refund of tax paid
on input services and capital goods as part of refund of input tax credit
accumulated on account of inverted tax structure.

- Para 3.2 of Circular No. 135/05/2020 - GST dated 31.03.2020 (modified
Circular No. 125/ 44/2019-GST) reproduced as under:

o 3.2 It may be noted that refund of accumulated ITC in terms clause
(ii) of sub-section (3) of section 54 of the CGSTAct is available where

the credit has accumulated on account of rate of tax on inputs being
higher than the rate of tax on output supplies. It is noteworthy that,
the input and output being the same in such cases, though attracting
different tax rates at different points in time, do not get covered
under the provisions of clause (ii) of sub-section (3) of section 54 of
the CGST Act. It is hereby clarified that refund of accumulated ITC
under clause (ii) of sub-section (3) of section 54 of the CGST Act

would not be applicable in cases where the input and the output
supplies are the same.

- Thus, it is noticed that the adjudicating authority has erred in passing the

refund orders, as there is no inverted tax structure except the credit of input
services in inward supplies which attract 18% duty rate as per Statement IA

[rule 89(2}(h)] filed by the claimant along with the refund application (RFD-01);
thereby the refund amounting to Rs.10,45,063/- & Rs.20,99,743/- has been
given erroneously as there is no inverted tax structure i.e. both input and output
supplies attract the same rate of tax i.e. 5% duty rate except the credit of input
services in inward supplies which attract 18% duty rate, which is required to be
recovered along with interest andpenalty as narrated above.

In view of above, the appellant/department has made prayer as under:

i. To set aside the impugned orders, wherein, adjudicating authority has
erroneously sanctioned Rs. 10,45,063/- & Rs.20,99,743/- under Section 54(3)
of the CGSTAct, 2017.

n. To pass an order directing the said original authority to demand and recover

the amount erroneously refunded of Rs.10,45,063/- & Rs.20,99,743/- with
interest andpenalty

iii. Topass any other order(s) as deemedfit in the interest ofjustice.
4. Personal Hearings in the matter were offered to the

"Respondent" on 23.12.2022, 04.01.2023 and on 12.01.2023. However, no
one appeared for the PH on the Scheduled

3

dates and also not re~ved any
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dated6865-66&

communication from Respondent in this regard.

The Personal Hearings were informed through letters F. No.
GAPPL/ADC/GSTD/401/2022/5874-75, 6430-31

15.12.2022, 23.12.22 & 04.01.23 respectively. The said letters were
' .

dispatched to the Respondent at their address at Survey No. 338, Opp. Star

Daying Factory, Near Chhipa Kuva, Danilimda, Ahmedabad-28 through India

Post. Further, said PH letters were also mailed on email id

aslamrangwala786@gmail.com, as provided by the jurisdictional CGST
division office based on details as fetched from AIO.

C due

I have carefully. gone through the facts of the case, grounds of

The Appellant/Department is mainly di resent

that there is no inverted duty structure i.e. utput
. .

5.
. '

appeal and documents available on record: I find that sufficient number of

Personal Hearing were provided to the Respondent, before deciding the

matter by this appellate authority, however, no one responded to the

PH letters. Therefore, there is no other option to decide the matter

except decide the same as ex-parte. I find that in this case both appeals

are filed against impugned orders wherein refunds of accumulated ITC due

to inverted tax structure amounting to Rs.1 0,45,063/- & Rs. 20, 99,743/

were sanctioned. The appellant mainly contended that there is no suchI

inverted tax structure; however, refund claims filed by Respondent of

accumulated ITC due to inverted tax structure have been sanctioned.

6. Further, the Appellanthas referred the provisions of Section 54
. .

(3) of the CGST Act, 2017 and contended that refund of unutilized ITC can

be claimed "where the credit has accumulated on account of rate of tax on

inputs being higher than the rate of tax on output supplies". However, the

appellant has contended in the present appeal proceedings that "there is no

inverted tax structure as both input and output supplies attract the same rate of
tax i.e. 5% duty rate except the credit ofinput services in inward supplies which
attracts 18% duty rate." In this connection, I find that the Appellant has

rreferred the CBIC's Circular No. 125/44/209- GST dated 18.11.2019

according to which "Thus, inputs do not include services or capital goods.
Therefore, clearly, the intent of the law is not to allow refund of tax paid

on input services or capital goods as part of refund. of unutilized input tax

credit." Further, I find that the refund of accumulated ITC of 'Input Services'
.

on the ground of Inverted Duty Structure is not admissible in light of Hon'ble
.

appeal

supplies attract same rate of tax and therefore refun

Supreme Court's judgement in the case of UOI Versus VKC Footsteps India

Pvt. Ltd. as reported at 2021 (52) G.S.T.L. 513 (S.C.)
7.
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to inverted tax structure granted to Respondent is not proper and same

required to be recovered with interest. Further, the Respondent is also

neither responding to the Personal Hearing letters issued by this appellate

authority nor furnishing any submission before this appellate authority in

support of their refund claims so sanctioned vide impugned orders.

In view of above discussions, I find that as there is no inverted8.

duty structure, accordingly I find that the adjudicating authority has wrongly

sanctioned the refunds of unutilized ITC amounting to Rs.10,45,063/- &

Rs.20,99,743/- to the Respondent on account of inverted tax structure.

Therefore, I hold that the impugned orders passed by the adjudicating

authority sanctioning refunds are not legal and proper and deserve to be set

aside. Accordingly, I set aside the impugned orders and allowed the appeals
filed by the appellant/department.

fraaaftrzf Rt& faa futr ua an t fan star2
The appeals filed by the appellant/department stands disposed of in

above terms.

By R.P.A.D.
To,
The Assistant/ Deputy Commissioner,
CGST, Division - IV, Ahmedabad South.

(Mlihir Rayka)
Additional Commissioner (Appeals)
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Appellant

M/s. Kohinoor Creations Pvt. Ltd.,
Survey No. 338, Opp. Star Daying Factory,
Near Chhipa Kuva, Danilimda,
Ahmedabad - 380 028

Respondent

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Asstt. Commissioner, CGST, Division-IV, Ahmedabad South.
5 . .,,;Fhe Superintendent (Systems), CGST & C. Ex., Appeals, Ahmedabad.6. Guard File.
7. P.A. File
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